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DEPARTMENT  OF  AGRICULTURE 

Federal  Grain  Inspection  Service 

Expansion  of  Permissive  Grain 
Inspection  Criteria 

agency:  Federal  Grain  Inspection 
Service,  USDA. 

ACTION:  Final  notice. 

SUMMARY:  This  Notice  prescribes  the 
expansion  of  permissive  grain 
inspection  under  "official  criteria”  to 
provide  for  the  testing  of  all  classes  of 
wheat  for  protein  content  except  Mixed 
and  Unclassed  wheat  effective  May  1, 
1980.  On  that  date,  each  official  agency 
must  be  prepared  to  provide  requested 
protein  testing  services  unless  an 
exemption  has  been  obtained  from  or  a 
temporary  waiver  granted  by  FGIS.  For 
export  lots  of  wheat  shipped  fi'om 
export  port  locations,  delegated  States 
and  FGIS  shall  continue  to  use  only 
FGIS-approved  near-infi-ared  reflectance 
(NIR)  equipment  for  official  protein 
testing.  For  all  other  lots,  including 
export  lots  from  inland  locations,  official 
agencies  may  use  any  FGIS-approved 
protein  testing  method. 

EFFECTIVE  DATE:  May  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT; 

L  E.  Malone,  Assistant  Deputy 
Administrator,  Program  Operations 
(Staff),  USDA,  FGIS,  Room  1627  South 
Agriculture  Building,  1400  Independence 
Ave.,  SW.,  Washington,  D.C.  20250;  (202) 
447-9166. 

SUPPLEMENTARY  INFORMATION:  Section 
7(b]  of  the  United  States  Grain 
Standards  Act  (7  U.S.C.  79(b)),  as 
amended  (hereinafter  referenced  as  the 
Act),  authorizes  the  Administrator  of  the 
Federal  Grain  Inspection  Service  (FGIS) 
to  cause  grain  to  be  officially  inspected 
and  certificated  either  under 

1.  The  Official  United  States 
Standards  for  Grain  as  provided  for  in 
Section  4  of  the  Act  (7  U.S.C.  76);  or 

2.  "Official  criteria”  (criteria  other 
than  the  test  and  factor  information 
included  in  the  Official  United  States 
Standards  for  Grain)  approved  by  the 
Administrator  whenever,  in  his 
judgment,  the  providing  of  such  service 
will  effectuate  any  of  the  objectives 
stated  in  Section  2  of  the  Act  (7  U.S.C. 
74). 

On  the  basis  of  these  authorities,  the 
FGIS  Administrator,  in  the  March  30, 
1978,  issue  of  the  Federal  Register  (43  FR 
13406): 

— ^Authorized,  upon  request,  official 
protein  testing  and  subsequent 
certification  thereof  for  the  classes  Hard 
Red  Winter  (HRW)  and  Hard  Red 
Spring  (HRS)  wheat  effective  May  1. 
1978; 


— Required  FGIS  and  delegated  States 
to  use  only  FGIS-approved  NIR 
equipment  for  determining  the  protein 
content  of  export  shipments  fi'om  export 
port  locations; 

— Permitted  the  use  of  any  FGIS- 
approved  method,  including  the  Kjeldahl 
method,  for  officially  testing  for  protein 
content  in  domestically-marketed  HRW 
and  HRS  wheat  including  inbound 
shipments  at  export  port  locations;  and 

— ^Prohibited,  effective  May  1, 1978, 
official  agencies  from  performing  protein 
testing  on  HRW  euid  HRS  wheat  on  an 
unofficial  basis. 

The  FGIS  Administrator,  in  the  March 

8. 1979,  issue  of  the  Feder^  Register  (44 
FR  12720): 

— ^Announced  that  the  permissive 
grain  inspection  criteria  established 
under  Section  7  of  the  Act  (7  U.S.C  79) 
would  be  further  expanded  to  provide, 
when  requested,  official  protein  testing 
of  all  classes  of  wheat  except  Mixed 
and  Unclassed  wheat; 

— Annoimced  that  the  action 
described  above  would  become 
effective  on  August  15, 1979; 

— ^Announced  that,  pursuant  to 
existing  regulations  and  effective  August 

15. 1979,  all  official  agencies  would  be 
required  to  provide  official  protein 
testing  services  using  an  FGIS-approved 
method; 

— ^Proposed  that,  effective  May  1, 1981, 
only  the  NIR  method  be  used  for  official 
protein  testing  of  wheat; 

— Provided  for  the  exemption  of  any 
official  agency  fiom  the  above- 
mentioned  requirements  if  the  agency 
could  demonstrate,  to  the  satisfaction  of 
FGIS.  that  no  substantial  demand 
existed  for  protein  testing  in  the 
agency’s  assigned  area  of  responsibility; 

— ^Restated  information  regarding  the 
prohibition  of  unofficial  protein  testing 
on  HRW  and  HRS.  and  announced  that, 
effective  August  15, 1979,  official 
agencies  would  be  prohibited  from 
performing  protein  testing  on  Soft  Red 
Winter  (SRW),  Durum,  and  White  wheat 
on  an  unofficial  basis;  and 

— ^Afforded  the  public  30  days  in 
which  to  comment  on  the  intentions 
outlined. 

FGIS  received  13  letters  of  comment 
on  the  March  8, 1979,  Notice.  To  allow 
FGIS  more  time  to  fully  consider  the 
comments,  the  Administrator  of  FGIS  in 
the  September  20, 1979,  issue  of  the 
Federal  Register  (44  FR  54519-54520) 
postponed  the  August  15, 1979,  effective 
date,  and  announced  that  final  decisions 
regarding  the  official  protein  testing 
program  would  be  published  in  the 
Federal  Register  on  or  before  May  1,1980. 


Need  for  Protein  Testing  in  Soft  Wheat 

Most  of  the  commentors  questioned 
the  need  for  establishing  protein  testing 
services  under  the  Act  for  SRW  wheat 
and  other  "soft  wheats.”  They  argued 
that; 

— Thus  far,  there  have  been  few,  if 
any,  requests  for  protein  determinations 
in  SRW  wheat  and  an  increase  in 
requests  appears  to  be  unlikely; 

— As  a  general  rule,  soft  wheats  are 
not  sold  or  offered  for  sale  on  the  basis 
of  protein  content,  and  there  is  no 
premium  or  discount  scale  in  general 
trade  use  that  takes  into  account  the 
protein  content  of  soft  wheats;  and 

— Major  millers  in  SRW  producing 
areas  are  equipped  to  conduct  their  own 
protein  analyses. 

Finally,  one  commentor  expressed 
concern  that  merchandisers  might 
purchase  and  store  large  quantities  of 
soft  wheats  in  a  location  where  protein 
testing  is  not  performed,  and  sell  the 
inventory  in  an  area  where  official 
protein  testing  services  are  used, 
thereby,  causing  a  possible  disruption  of 
the  orderly  marketing  process. 

Section  2  of  the  Act  requires  FGIS  to 
establish  an  integrated,  nationwide 
system  of  grain  inspection  so  that 
marketing  of  grain  may  be  conducted  in 
an  orderly  and  timely  manner  and 
trading  in  grain  may  be  facilitated.  Such 
a  system  requires  the  uniform 
application  of  (1)  all  official  grain 
grading  standards  and  (2)  all  permissive 
grain  inspection,  under  “official 
criteria”,  that  has  been  approved  by  the 
Administrator. 

The  expansion  of  protein  testing  to 
include  SRW,  Durum,  and  White  wheat 
will  enable  merchandisers,  for  the  first 
time,  to  market  all  classes  of  wheat 
except  Mixed  and  Unclassed  wheat  on 
the  basis  of  an  officially  determined 
protein  content.  Since  protein  content 
has  been  proven  to  be  a  reliable 
indicator  of  end-use  quality  for  wheat, 
marketing  on  the  basis  of  percent 
protein  occupies  an  increasingly  critical 
role  in  the  trading  of  wheat.  The 
expansion  of  testing  to  all  classes  of 
wheat,  except  Mixed  and  Unclassed 
wheaL  will  facilitate  trading  in  wheat  by 
eliminating  burdens  associated  with 
such  trade.  Further,  in  providing  official 
protein  testing  for  these  additional 
classes  of  wheat,  to  objective  of  FGIS, 
as  in  the  case  of  HRW  and  HRS  wheat, 
is  to  assure  (1)  the  employment  of 
national  uniform  testing  procedures 
(using  only  approved  and  calibrated 
equipment)  and,  (2)  the  achievement  of 
consistent,  uniform  inter  and 
intramaricet  results. 

Advances  in  cereal  technology, 
agronomy,  and  marketing  techniques 
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may  lead  to  an  increase  in  the  number 
of  requests  for  protein  analyses  of  SRW, 
Durum,  and  White  wheat.  Requests  for 
protein  testing  of  soft  wheat  are  already 
increasing  in  some  Rocky  Mountain  and 
West  Coast  areas.  Furthermore, 
historically,  when  the  protein  level  in 
certain  soft  wheats  is  high,  foreign 
purchasers  have  required  a  protein 
determination  as  a  condition  for  sale. 

Therefore,  based  on  the  above 
considerations,  FGIS  is  expanding 
permissive  grain  inspection  under 
“official  criteria"  to  provide  for  the 
testing  of  all  classes  of  wheat  for  protein 
content  except  Mixed  and  Unclassed 
wheat. 

FGIS  officials  stress  the  volimtary 
(permissive)  nature  of  protein  services 
under  the  Act.  Official  protein  testing 
will  be  provided  strictly  on  a  request 
basis;  buyers  and  sellers  of  wheat,  both 
in  interstate  and  foreign  commerce,  are 
entirely  free  to  choose  whether  or  not  to 
use  official  protein  testing  services.  If,  in 
a  particular  area,  there  is  no  substantial 
demand  for  official  protein  testing 
services,  the  official  agency  performing 
official  inspection  functions  in  the  area 
can  request  an  exemption  from  the 
requirements  that  it  possess  the 
approved  equipment  and  make  such 
services  available.  Exempted  official 
agencies  will  not  be  responsible  for 
providing  official  protein  testing 
services  if  occasional  requests  for  such 
service  arise  in  their  geopgraphic  area. 
Requests  for  official  protein  testing 
services  received  by  an  exempted 
agency  will  be  consigned,  with  the 
permission  of  the  appropriate  FGIS  Field 
Office,  to  official  agencies  capable  of 
providing  the  service.  No  person 
requesting  official  protein  testing 
services  shall  be  denied  or  deprived  of 
such  services  by  reason  of  the  official 
agency  providing  official  inspection  in 
the  geographic  area  being  exempted 
from  the  requirement  that  it  provide 
official  protein  testing  service. 

NIR  Equipment 

A  number  of  commentors  contended 
that  there  should  be  a  delay  in  the 
promulgation  of  the  requirement  that, 
effective  May  1, 1981,  only  FGIS- 
approved  NIR  equipment  be  used  for  the 
official  protein  testing  of  wheat  under 
the  Act.  They  commented  that: 

— Available  NIR  equipment  tends  to 
drift,  and  requires  frequent  correction; 

— ^There  is  an  insufficient  data  base 
for  requiring  the  use  of  NIR  equipment 
for  classes  of  wheat  other  than  ^W 
and  HRS  wheat;  and 

— Since  the  Kjeldahl  method  has  been 
used  for  many  years  by  agencies  and 
laboratories  providing  protein  testing 
lervices,  and  is  used  by  FGIS  as  a 


means  for  calibrating  the  “master”  NIR 
piece  of  equipment  which  thereafter  is 
used  to  standardize  all  NIR  equipment 
used  in  official  protein  testing, 
disallowing  its  use  after  May  1, 1981, 
seemed  to  be  unwarranted. 

They  also  argued  that  the  Kjeldahl 
method  should  continue  to  be  an 
officially-approved  method  because 
many  agencies  already  providing 
protein  testing  services  do  so  by  means 
of  the  KjeidaM  method.  Requiring  such 
agencies  to  purchase  and  use  NIR ' 
equipment  would  impose  an  undue 
economic  burden  on  them. 

Currently,  the  only  protein  testing 
method  suitable  for  providing  official 
protein  testing  services  on  export  grain 
shipped  from  export  port  locations  is  the 
NIR  method.  Such  method  is  the  only 
one  capable  of  providing  the  rapid  and 
acciu-ate  results  needed  to  facilitate  the 
loading  of  export  grain  at  export  port 
locations.  Since  loading  at  export  port 
locations  is  conducted  on  a  sublot  basis, 
the  prompt  determination  of  results  is 
critical. 

To  establish  a  uniform,  nationwide 
system  for  protein  testing,  FGIS 
proposed  that,  effective  May  1, 1981,  all 
official  protein  testing  be  conducted 
solely  by  means  of  the  NIR  method;  thus 
assuring  that  differences  in  official 
protein  results  between  locations  (i.e., 
domestic  and  export  port  locations) 
would  not  be  attributable  to  differences 
in  protein  testing  methods.  However, 
although  FGIS  is  committed  to  the 
continued  development  of  a  uniform, 
nationwide  system  of  grain  inspection,  it 
recognizes  the  economic  hardship 
placed  on  an  official  agency  that  would 
be  required  to  obtain  the  equipment 
needed  to  install  and  operate  the  NIR 
method.  In  some  instances,  this  would 
have  necessitated  replacement  of  a 
Kjeldahl  system  then  being  used. 

Further,  FGIS  recognizes  that,  although 
the  Kjeldahl  method  is  not  capable  of 
providing  the  rapid  analysis  available 
with  the  NIR  method,  the  Kjeldahl 
method  has  proven  to  be  reliable  and 
adequate  when  rapid  results  are  not 
required,  and  the  results  obtained  with 
the  Kjeldahl  method  closely 
approximate  results  obtained  with  the 
NIR  method.  Therefore,  based  on  the 
determination  that,  at  this  time,  * 
differences  in  official  protein  results 
between  locations  using  FGIS-approved 
protein  testing  methods  will  not 
appreciably  affect  the  official  protein 
testing  program  and  trading  in  wheat, 
FGIS  rescinds  the  proposal  that  as  of 
May  1, 1981,  all  official  testing  be 
conducted  using  the  NIR  method.  FGIS 
Notice  80-7  dated  January  10, 1980  also 
noted  this  action.  A  copy  of  FGIS  Notice 


80-7  may  be  obtained  from  Lewis 
Lebakken,  Jr.,  Director,  Issuance  & 
Coordination  Staff,  USDA,  FGIS,  Room 
1127  Auditors  Bldg.,  1400  Independence 
Ave.,  SW.,  Washington,  DC  20250,  (202) 
447-3910. 

A  survey  conducted  by  FGIS  prior  to 
this  action  indicates  that,  in  those  areas 
where  protein  testing  services  are  likely 
to  be  requested,  most  of  the  official 
agencies  currently  possess  FGIS- 
approved  protein  testing  methods.  Also, 
by  reason  of  the  exemption  available 
hereunder,  the  effect,  iif  any,  upon 
official  agencies  in  other  areas  is 
expected  to  be  minimal. 

Expansion  of  Permissive  Grain 
Inspection  Criteria 

Based  on  the  above-cited 
considerations,  the  Administrator 
hereby: 

A.  Spends,  effective  May  1, 1980,  the 
permissive  grain  inspection  criteria 
established  under  Section  7(b)  of  the  Act 
(7  U.S.C.  79(b))  to  include  protein 
content  in  all  classes  of  wheat  except 
Mixed  and  Unclassed  wheat. 
Consequently,  starting  May  1, 1980, 
official  protein  testing  services  will  be 
available  to  all  interested  parties 
requesting  such  services,  thereby 
permitting,  for  the  first  time,  grain  to  be 
traded  on  the  basis  of  offical  protein 
results. 

B.  Directs  that,  effective  May  1, 1980, 
each  official  agency  authorized  to 
inspect  grain  under  the  Act  shall,  unless 
otherwise  exempted  as  provided  in 
paragraph  C  below: 

1.  Possess  an  FGIS-approved  protein 
testing  method,  and, 

2.  Provide,  upon  request,  official 
protein  testing  services  using  only  an 
approved  protein  testing  method 
required  for  the  service. 

FGIS  and  delegated  States  providing 
protein  testing  services  on  export  lots  of 
wheat  shipped  from  export  port 
locations  shall  continue  to  use  only 
FGIS-approved  NIR  equipment  for  such 
service.  Official  agencies  providing 
official  protein  testing  services  on  all 
other  lots,  including  export  lots  from 
inland  locations  may  use  any  FGIS- 
approved  protein  testing  device  for  such 
services. 

Official  agencies  with  more  than  one 
specified  service  point  in  its  area  of 
responsibility  need  only  equip  one  such 
point  with  an  approved  protein  testing 
method.  For  the  purposes  of  this  Notice, 
a  specified  service  point  is  a  city,  town, 
or  other  location  specified  by  an  agency 
for  the  conduct  of  all  or  specified  official 
functions  and  where  one  or  more  of  its 
official  licensed  inspectors  or  weighers 
is  located. 
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However,  arrangements  shall  be  made 
to  ensure  that  official  certificates  stating 
official  protein  testing  results  are  issued 
within  the  time  limits  prescribed  by  the 
regulations  under  the  Act  If  it  is  foimd 
that  official  certificates  are  not  being 
issued  within  the  time  limits  prescribed 
in  the  regulations,  the  Administrator 
may  require  that  additional  specified 
service  points  in  an  agency's  area  of 
responsibility  be  equipped  with  FGIS- 
approved  protein  testing  equipment 
To  avoid  public  confusion,  after  May 
1, 1980,  no  official  agency  shall  perform 
protein  testing  on  HRW,  HRS.  SRW, 
Durum,  or  White  Wheat  on  an  unofficial 
basis,  but  shall  perform  the  analysis 
only  on  an  official  basis  under  the  Act. 

C.  Provides  for  an  exemption  fi'om  the 
above-described  requirements.  To  be 
exempted,  an  official  agency  must 
demonstrate  to  the  satisfaction  of  FGIS, 
that  a  substantial  need  for  official 
protein  testing  services  does  not  exist  in 
its  assigned  area  of  responsibility. 

Requests  for  exemptions  must  be 
submitted  to  the  supervising  FGIS  field 
office,  in  writing,  by  April  10, 1980.  Each 
request  should  be  accompanied  by  the 
results  of  a  survey  of  the  applicants  for 
official  inspection  services  in  the 
agency’s  area  to  determine  the  level  of 
industry  interest  in  receiving  official 
protein  testing  services.  Each  request 
must  also  contain  the  following 
information: 

1.  Whether  the  agency  currently 
provides  unofficial  protein  testing 
services  on  SRW,  Durum,  or  White 
Wheats: 

2.  The  number  of  requests  for  protein 
testing  services  received  by  the  agency 
within  the  past  year; 

3.  The  number  of  requests  for  protein 
testing  or  samples  for  protein  testing 
which  the  agency  has  referred  to  some 
other  party  (e.g.,  private  laboratory, 
trade  organization,  a  State  or  local 
Governmental  agency,  or  FGIS)  within 
the  past  year; 

4.  The  classes  of  wheat  officially 
inspected  by  the  agency; 

5.  Whether  wheat  moves  through  the 
area  assigned  to  the  agency  on  a 
seasonal  or  a  year-round  basis; 

6.  Whether  wheat  moving  into  or  out 
of  the  local  market  is  normally 
merchandised  on  protein. 

FGIS  reserves  the  right  to  reevaluate 
each  exemption  to  determine  whether 
merchandising  practices  in  the  area 
have  changed  to  an  extent  that  there  is  a 
substantial  need  for  official  protein 
testing  services.  If  such  a  finding  is 
made,  upon  notice,  the  exemption  shall 
terminate  and  the  agency  shall  be 
required  to  provide  requested  official 
protein  testing  services  and  to  possess 


the  FGIS-approved  equipment  necessary 
to  do  so. 

Official  agencies  applying  for  but  nol 
receiving  an  exemption  will  be  notified 
in  writing  and  will  be  permitted  6 
months  from  the  effective  date.  May  1. 
1980,  to  procure  FGIS-approved  protein 
testing  equipment  Requests  for  official 
protein  test^  services  during  this  6- 
month  temporary  waiver  shall  be  , 
referred  to  and  handled  by  the 
supervising  FGIS  field  office. 

This  final  Notice  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12044, 
“Improving  Government  Regulations,” 
and  has  been  classified  “si^iificant”  An 
approved  Final  Impact  Statement  is 
available  from  Lewis  Lebakken,  Jr.. 
Director.  Issuance  and  Coordination 
Staff.  Room  1127,  Auditors  Building, 

1400  Independence  Ave.,  SW., 
Washington,  D.C  20250;  (202)  447-3910. 

(Secs.  2. 5.  and  8.  Pub.  L  94-582, 90  Stat  2867, 
2869,  and  2870  (7  U.&C  74.  76.  and  79)) 

Done  in  Washington,  D.C,  on  March  27, 
1980. 

L  E.  Malone, 

Acting  Administrator. 

(FR  Doa  80-9861  Filed  3-31-801 8:45  am] 
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